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A NEW SPRING DAWNS
WELCOME TO SPRINGTIME! AFTER
A CRISP AND SEEMINGLY LENGTHY
WINTER, HOW REFRESHING IS IT TO
BASK
IN
SOME
LONG-AWAITED
SUNLIGHT?
FROM THE TEAM AT
CALLEY FAMILY LAWYERS WE WISH
YOU ALL THE BEST FOR AN ACTIVE
AND
FULFILLING
SPRING.

•

•

Appointing more local case workers to
coordinate support for women including
housing, safety and budgeting services
Expanding domestic violence-alert training
programs for police, social workers,
emergency department staff and community
workers to better support women

Shortly after the announcement of these reforms,
the Australian Government refused to grant a
visa to US singer Chris Brown who had been
convicted of domestic violence related offences
against his former partner, singer, Rhianna.

Coincidentally, Victoria’s State Coroner, Judge
Ian Gray delivered his findings into the death of
Luke Batty. In concluding that Luke’s death was
a deliberate act engineered by his father, Judge
Gray also recommended that perpetrators
have
regulated
mental
health
Australia has a newly-minted Prime Minister, the should
Hon. Malcolm Turnbull MP who has pledged to assessments, police and child protection
lead an innovative and reformist Government. agencies should have better information sharing
As part of its list of priorities, the Commonwealth processes and the police needed to reduce
Government has placed family law-related delays in laying family violence charges, serving
issues squarely on the legislative agenda. intervention orders and executing warrants.
As our days become longer and warmer and
our gardens once again blossom, it is apparent
that change is in the air (and not just for
those afflicted by pollen-related allergies)!

In one of the Prime Minister’s first major
actions, key steps have been taken to
address the scourge of family violence. In the
Autumn 2015 edition of Family Law Solutions,
we highlighted the efforts of Australian of the
Year, Rosie Batty in raising awareness about
the prevalence of family violence in our society.
Prime Minister Turnbull has labelled domestic
violence “a national disgrace” and has
announced a $100 million package aimed
at tackling the issue. Some of the refreshing
initiatives
to
be
implemented
include:
•
•
•

•
•

Trialling GPS trackers for perpetrators
Distributing smart phones to potential victims
Funding the changing of locks, installation
of CCTV cameras and conducting security
risk assessments of victim’s homes
Expanding the 1800RESPECT national
telephone hotline
Establishing specialised domestic violence
units to provide coordinated access to legal,
social work and cultural liaison services for
women in a single location
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These recent actions reveal a Prime Minister who
is not afraid to embrace change and questions
abound whether the marriage equality debate
will be fast-tracked as part of the national agenda.
Attempts by the previous Tony Abbott-led
Government to increase filing fees in the Family
Court and Federal Circuit Court (symbolised
by an increase in the divorce filing fee from $845
to $1200) were twice rejected by the Senate. Due
to a funding shortfall for both courts, this shapes
as a challenge for the Turnbull Government in
determining whether a third attempt will be made.
On our own front, we farewell Honorary Consultant,
Dr Fiona Kelly, who was recently appointed
to the position of Associate Professor at La
Trobe University law school and we thank
her for her contribution to the practice.
Firm Principal, Vic Rajah was recently invited to
present papers to Masters students at the
Advanced Family Law program conducted by
the College of Law. He has also collaborated with
the esteemed barrister’s clerk, Pattersons List to
present a topical paper on ‘Setting aside Financial
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Agreements’ in a recent presentation to lawyers
from the Mornington Peninsula Lawyers’Association.
Your support and ongoing confidence in
Calley Family Lawyers is greatly appreciated.
We are always keen to develop and strengthen
our collaborative partnerships and Vic and
his team look forward to assisting your friends,
family and associates with your family law needs.

WHEN CAN A MARRIAGE
BE ANNULLED
AT CALLEY FAMILY LAWYERS WE FIELD A
NUMBER OF ENQUIRIES FROM CLIENTS SEEKING
ANNULMENTS.
UNFORTUNATELY
THIS
IS
OFTEN ATTRIBUTABLE TO THE STAIN OF A BAD
MARRIAGE AND CLIENTS BEING MISGUIDED
BELIEVING THAT THEY HAVE A ‘TRY BEFORE
YOU BUY’ OPTION AVAILABLE TO THEM.
INVARIABLY, WE WILL NEED TO BREAK THE
NEWS THAT DIVORCE IS THEIR ONLY OPTION.
Although the law does allow for a court to annul
a marriage, applications of this nature are rare.
A declaration of nullity is a finding by the court
that there was no legal marriage between the
parties, even though a marriage ceremony may
have taken place. The grounds are limited and
must be supported by strong evidence. Due to
the cost and simplicity of obtaining a divorce
which many parties can apply for without seeking
legal assistance, the option of obtaining a
declaration of nullity is not appealing to many.
A divorce is the legal ending of a valid
marriage. There is only one ground, irretrievable
breakdown and this can only be proved by 12
months separation. A court must also be satisfied
that arrangements for the care and welfare
of the children of the parties or either of them
(under the age of 18 years) are fit and proper.
A decree of nullity is a finding that the marriage
was void and that there never was a valid marriage.
A decree
to
one
•

can
of

only be made
the
below

pursuant
grounds:

Bigamy: either of the parties is at the time
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of the marriage lawfully married to another
person
Marriage to close relatives: the parties are
involved in a prohibited relationship (e.g.
with a sibling, parent, grandparent)
A phoney ceremony: the marriage is not
solemnized in accordance with certain
formal requirements of the Marriage Act
1961
No real consent: The consent to the
marriage of either of the parties is not real
consent because:
o It was obtained by duress or fraud;
o A party is mistaken as to the identity of
the other party or as to the nature of the
ceremony performed;
o A party is mentally incapable of
understanding the nature and effect of
the marriage ceremony; or
Age of Parties: Either of the parties is not of
marriageable age.

A Court will not declare a marriage invalid
based on the non-consummation of the
marriage, the parties not having cohabitated,
family violence or the lack of compatibility.
To get married in Australia there are formal
requirements.The ceremony must be conducted
by a clergy or registered celebrant. There are
formal requirements about the paperwork
to be supplied and as to notice and the
witnesses present. However a failure to
comply may not invalidate the marriage.
A marriage celebrated overseas will be
recognised as valid in Australia if it was a valid
marriage under local law. Even a polygamous
marriage will be recognised provided it was
legal in the country where it took place.

THE EFFECT OF GAMBLING
ON PROPERTY SETTLEMENTS
PROBLEM GAMBLING IS AN ISSUE THAT AFFECTS
MANY
AUSTRALIAN
HOUSEHOLDS.
THE
EPIDEMIC OF GAMING (POKER MACHINE)
VENUES SPROUTING ACROSS THE NATION,
CASINOS BASED IN AUSTRALIAN CAPITAL
CITIES BOASTING RECORD REVENUES, COUPLED
WITH THE WIDESPREAD ACCESSIBILITY OF
ON-LINE BOOKMAKING AND WAGERING
SERVICES HAS SEEN AUSTRALIANS GAMBLING
AT LEVELS NEVER PREVIOUSLY EXPERIENCED.
As we enter the Spring Racing carnival
having completed the AFL and NRL seasons,
Australians are expected to spend more
of their incomes on betting activities.
One of the challenges that often arises between
separating couples is the preservation of
property. What happens when savings are
dwindled, shares and items sold and debts
amassed via credit cards, personal loans or
mortgage re-draws to fund gambling activities?
When determining a property settlement between
the parties after separation, a court can
look at a number of relevant factors to
determine what is just and equitable. One
key issue may be the wastage of property
by a party of the marriage or relationship.
Wastage occurs where one of the parties’ actions
has caused a financial loss to the asset pool.
Justice Baker in the 1981 case of Kowaliw v
Kowaliw took the position that marriage for most
couples is an economic partnership. His Honour
stated that financial losses incurred jointly or
individually should be shared equally save where:
1. one of the parties has embarked upon a
course of conduct designedto reduce or
minimise the effective value or worth of the
matrimonial assets; or

Some religious faiths have their own rules about
invalidating a marriage made under their faith
which may not accord with the relevant law
of Australia. Although of no legal merit, parties
may need to consider the implications if they
subscribe to those faiths and wish to remain a
part of the communities bearing those rules.
Annulment cases are a specialised aspect of
family law and require considered assessment
based on the facts of the case. Firm Principal,
Vic Rajah is a skilled operator who is
able
to
guide
clients
depending
on
their
individual
circumstances.

2. one of the parties has acted recklessly,
negligently or wantonly with matrimonial
assets, the overall effect of which has
reduced of minimised their value.
In
working
out
property
settlements,
the
first
step
involves
identifying
and
valuing
the
property
of
the
parties.
Where gambling has occurred and it could be
established that this had recklessly, negligently
or wantonly diminished the asset pool, courts
were previously inclined to add back the monies
‘wasted’ by one spouse to the pool of assets.
The question which would arise was whether
assets or monies no longer in existence
should be ‘notionally’ added back into the
asset pool. Whilst this would allow the asset
division to take place on a fair basis with
a reduction in the share of the wasting
party of the remaining assets, the artificiality
of this exercise has been called into question.
‘Notional property’ was adopted by courts
as a creative way to minimise the injustice
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to the victim spouse in having to cope
with the effects of a smaller asset pool
due to the conduct of the other spouse.
Family Court has over the past 2 years taken a
different approach as a result of two major decisions
in the cases of Stanford v Stanford (2012) 247
CLR108 and Bevan and Bevan (2014) Fam
CAFC 19. It appears that added-back property
no longer exists and courts are now inclined to
deal with wastage occasioned by gambling
as a factor to consider in their discretion in the
percentage division of the actual asset pool.
Given the prevalence of gambling-related activity
in current times, it remains to be seen whether
courts will be pressured to go ‘back to the future.’

MUST I ENGAGE IN FAMILY
DISPUTE RESOLUTION?
ALTERNATIVE
DISPUTE
RESOLUTION
MECHANISMS HAVE BEEN LONG ENCOURAGED
IN FAMILY LAW CASES. MEDIATION AND
COUNSELLING SERVICES HAVE OPERATED FOR
MANY YEARS WITH THE RATIONALE BEING AN
OUTCOME FORMULATED BY THE SPOUSE PARTIES
WILL BE MORE MUTUALLY-BENEFICIAL AND COST
EFFECTIVETHANA DECISION IMPOSED BYA COURT.
Since 1 July 2007, participation in Family Dispute
Resolution (“FDR”) has been a compulsory step
in parenting cases before a matter can be taken
to court. Each party is expected to make a
genuine effort to resolve their dispute out of court.
If the parties have made a genuine effort at
mediation but the dispute has not been resolved,
they will then be issued a certificate of
compliance enabling them to proceed to court.
To continue reading this article and for more
information on Family Law please visit
c a l l e y f a m i l y l a w . c o m . a u
and search
for ‘Spring
Newsletter’
via the search bar at the top of the home page.
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